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1. The Appellant (“WWF”) appeals against the Order of Inadmissibility of the Court of First Instance (“CFI”) dated 2 June 2008 (“the Order”)
, which was notified to WWF on 5 June 2008.

2. WWF submits that in dismissing the application
 of WWF the CFI has interpreted Article 230 of the EC Treaty
 and the case law of the ECJ in an impermissibly and unjustifiably restrictive way.   The CFI cannot refuse to exercise jurisdiction in cases where on a lawful interpretation of Article 230 EC Treaty, it has jurisdiction.  In this case, the CFI has sought to find a means of dismissing the claim rather than objectively determining whether WWF is ‘directly and individually concern’.  In so doing, it has gone far beyond the narrow interpretation already given in the case law to those terms.  

3. Such an approach is an abrogation of responsibility by the CFI.  Its effect moreover, is to aggravate the sense that the Council and Commission can in practical terms adopt measures without fearing that they will be subjected to legal scrutiny; with the evident danger this entails for confidence in the rule of law within the EU.  That is an unacceptable legal (and political) position. 

4. Moreover, the approach taken by the CFI is inconsistent with the Community's international legal obligations, which recognise that environmental rights are qualitatively different and require legal review mechanisms. Principle 10 of the Rio Declaration on Environment and Development (1992)
 recognised that '[e]ffective access to judicial and administrative proceedings, including redress and remedy, shall be provided'. The EC Commission has long recognised that individuals and public interest 'groups should have practicable access to the courts in order to ensure that their legitimate interests are protected and that prescribed environmental measures are effectively enforced and illegal practices stopped'.
 The 1998 Aarhus Convention
 gives concrete effect to the requirements of Principle 10 on access to justice: Article 9(2)
 requires the EU to ensure that members of the public which have a ‘sufficient interest’ or claiming an ‘impairment of a right’ shall have access to a review procedure before a court of law and/or another independent and impartial body established by law, to challenge the substantive and procedural legality of any decision, act or omission which is subject to the Convention’s Article 6
. 

SUMMARY OF GROUNDS OF APPEAL

5. The Decision should be set aside and the Council’s plea of inadmissibility
 rejected for the following reasons:

5.1. First, the CFI wrongly held that WWF’s entitlement as a member of the RAC to be involved in the decision making procedure and the obligation on the Council to consider its views prior to adoption of the relevant measures were not sufficient to distinguish it ‘individually’ for the purposes of Article 230 EC Treaty
. The CFI wrongly considered that WWF did not have procedural rights, holding that these belonged solely to the RAC and not to its members (paragraphs 72-73
).

a. That approach is mistaken. The members of the RACs do, as recognized ‘stakeholders’, have an ‘individual’ entitlement to “be involved in the procedure for adoption of the contested measure” (paragraph 75
).  Members of the RACs are entitled under the relevant legislation to express their individual views in recommendations made by the RACs, which the Council is required to have regard to.  In that sense, WWF’s position, as a member of the RAC, is entirely different to that of any of the applicants in the case of Articles 4(2) and 31(5) and 31(1) of the 2002 Regulation
;

b. In that context, it is relevant, albeit not necessary for the purposes of establishing ‘individual concern’ as defined in the case law that WWF exercised its statutory right to express its ‘minority’ views, which the Council was obliged to consider.  The cases cited by the CFI at paragraph 75 of the Order
 are not on point.  They relate to situations where there was no statutory entitlement to be involved in the decision making but where an individual nevertheless submitted representations.  That situation is different because any member of the public could submit such representations.  Here, membership of the RAC and in particular, its executive committee is narrow and statutorily defined and is what gave WWF the ‘entitlement’ to be involved in the decision making procedure. 

5.2. Secondly, the CFI erroneously considered that even assuming ‘standing’, judicial protection would not be aimed at safeguarding WWF’s procedural rights and did not therefore require judicial protection.  That is an incorrect approach to the question of standing.  Providing ‘direct and individual’ concern can be shown, the Applicant is entitled to challenge the ‘legality’ of the relevant measure, which is what WWF seeks to do in this case. WWF is not confined to challenging a failure in the procedure, as the CFI suggests (paragraph 77
).

5.3. Thirdly, the CFI’s decision is vitiated by procedural unfairness.  The CFI closed the proceedings after receiving the intervention of the Commission dated 21 November 2007
, despite having agreed on 27 September 2007
 that WWF should have the opportunity to respond to any Commission observations.  WWF was refused permission to send observations in response
.  WWF nevertheless sent in submissions
 but these were not considered by the CFI prior to it reaching its determination: see paragraphs 32-34 Order
, which make no reference to WWF’s submissions in response to the Commission.  Accordingly, there has been a serious breach of natural justice and fair procedure by the CFI. 

LEGAL SUBMISSIONS
6. There is no dispute on the following points of law:

6.1. that the relevant measure is of general application (paragraph 64 Order
);

6.2. that the fact that a person is involved in the procedure leading to the adoption of a Community measure is capable of distinguishing that person individually in relation to the measure in question only if the applicable Community legislation grants him certain procedural guarantees (paragraph 69 Order
).

7. WWF submits that in the light of the following, it was directly and individually concerned by the relevant measures:

7.1. the applicable Community legislation did (and does) grant WWF certain procedural guarantees as a member of the executive committee of the RACs;

7.2. those procedural rights were taken up by WWF.  In particular, WWF made its ‘minority view’ known as it was statutorily entitled to do.  Its minority view was that the relevant measures were unlawful.

7.3. Accordingly, WWF is individually concerned by the legality of the measure under challenge, within the established case law of the court. 

7.4. Further, WWF is ‘directly’ concerned by the measures.  WWF does not address this question here, but reserves its entitlement to do so, should the Council or Commission submit that WWF is not directly concerned..

Ground 1

8. Whether WWF meets the test of direct and individual concern must be resolved in the light of the system established under Council Regulation No. 2371/2002
 (“the 2002 Regulation”) and Council Regulation No. 423/2004
 (“the CRP”), establishing measures the setting of the relevant total allowable catches (“TACs”) for cod; Council Decision 2004/585/EC Establishing Regional Advisory Councils
 (“the RAC Decision”) and the role of WWF in their adoption by the Council: cf. Case 264/82 Timex Corporation v Council and Commission [1985] ECR 849 para. 11
. 

9. Where provisions of Community law confer a particular status on an applicant with regard to the adoption of legislation, ‘individual concern’ will be established: Case C-263/02 P Commission v Jégo-Queré and Cie SA judgment 1 April 2004 para. 47 citing
, Case C 191/82 FEDIOL v Commission [1983] ECR 2913 para. 31
.  In the latter case Article 5(5) of Regulation No. 3017/79 allowed FEDIOL to complain to the Commission about subsidies on imports that were actually or potentially injurious to it. Following the complaint the Commission was to consult the member states. If, after having carried out consultations, the Commission considered that the complaint did not contain sufficient evidence to justify initiation of the investigation, it was required to inform the complainant of that fact. The Commission accepted that the Applicant had a right to bring proceedings to challenge any alleged breach of its procedural rights: §28
.  However, the applicant was concerned not with any procedural breach but with the legality of the substantive decision. The Commission disputed that it was ‘individually concerned’ by that issue.  The Court rejected the Commission’s objection holding that “in the spirit of the principles which lie behind articles 164 and 173 of the treaty, complainants have the right to avail themselves, with regard both to the assessment of the facts and to the adoption of the protective measures provided for by the regulation, of a review by the court appropriate to the nature of the powers reserved to the community institutions on the subject.”

10. Accordingly, the Court held that the complainant could not be refused the right to put before the Court not only any complaints about breach of its procedural rights but also complaints relating to “whether or not [the Commission] has committed manifest errors in its assessment of the facts, has omitted to take into consideration any essential matters of such a nature as to give rise to a belief in the existence of subsidization or has based the reasons for its decision on considerations amounting to a misuse of powers.”
  The complainant had standing to complain about the legality of the substantive decision by virtue of its procedural rights in respect of that decision.  

11. Here, WWF had a statutory entitlement, as a member of the executive committee of the relevant RAC to have its views taken into account by the Council prior the adoption of the TACs by the Council: see in particular, Article 7(3) the RAC Decision
; Articles 4(2) of the 2002 Regulation.  Under Article 4(2) of the 2002 Regulation
:

 “the measures referred to in paragraph 1 [which include the CRP and TACs] shall be established taking into account available scientific, technical and economic advice…as well as in the light of any advice received from Regional Advisory Councils…” 

‘Any’ advice necessarily includes advice from WWF given by it in the recommendations of the RAC in accordance with its entitlement to do so under Article 7(3) of the RAC Decision
, as a dissenting member of the executive committee.

12. The CFI ignored the fact that the RAC Decision expressly affords the members of the RACs procedural rights and erroneously held that any procedural benefit that was afforded was intended only for the benefit of the RAC itself.  That is plainly wrong.  The RAC Decision expressly provides for the rights of ‘members’, as stakeholders to take part in the decision making.  Procedural rights are afforded to these stakeholders as ‘members’ of the relevant RAC: see most importantly Article 7(3)
, which provides:

“The members of the executive committee shall, where possible, adopt recommendations by consensus.  If no consensus can be reached, dissenting opinions expressed by members shall be recorded in the recommendations adopted by the majority of the members present and voting.”

13. That requirement that the RACs communicate the advice of their members is unsurprising; RACs were set up to represent different stakeholder interests: see recitals (1), (3) and (4) RAC Decision
 and Articles 31-32 of the 2002 Regulation
.

14. WWF was one of three members belonging to ‘other interest groups’ as provided for in Article 5(3) of the RAC Decision
.  In accordance with its entitlement under Article 7(3) of the RAC Decision
, as a member of the RAC, it had its dissenting opinion recorded in the recommendations, which had to be taken into account by the Council: see paragraph 49 Order
.  Those views explicitly referred to the legality of the proposed measures, as set out in paragraph 24 of the Order
, WWF stating that the “only credible, lawful and scientifically valid approach at this time is for the Council to follow ICES advice and agree a zero targeted cod fishery in the cod recovery zone for 2006”. 

15. WWF is not therefore claiming any ‘personal’ right to be involved in the procedure for the adoption of the relevant measures, as asserted by the Court in paragraph 75 of its Order
.  WWF is claiming it has procedural rights as a ‘member’ of the RAC.  It follows that the Court’s reliance on the case of Case T-35/06 Honig-Verband v Commission [2007] ECR II-000 paragraph 45
 and the cases cited there is inapt.  The paragraph (and other cases) cited relate to the situation where no procedural rights are afforded.  In those circumstances, the fact that an individual was involved in the adoption of the legislation will not render it ‘individually concerned’.  However, where the Applicant is involved by virtue of a statutory entitlement to be involved, as is the case here, ‘individual concern’ is established. 

16. Similarly, the case C-300/00 P Federación de Cofradias de Pescadores v Council [2000] ECR I-8797 paragraph 39
, is concerned with an entirely different situation. There the applicable legislation, Regulation 3760/92 provided for fishing levels to be set in “particular taking account of the needs of both producers and consumers”.  That provision did not create any procedural right for producers to be involved in the decision making process. 

17. If the Court was correct in its analysis that it is the RAC, not its members, which has standing, then in effect the fisheries sector, which under Article 5(3) of the RAC Decision
 has two thirds of the seats on the general assembly and executive of RACs, would have standing but the other interest groups would not. That would be discriminatory; the ‘fisheries sector’ would according to the Court be ‘individually concerned’ but not other stakeholders, despite those stakeholders having been statutorily recognized as having an individual interest. 

18. Such an approach would be contrary to the object and purpose of the RACs, which according to Article 31(1) of the 2002 Regulation
 were set up to contribute to the achievement of the objectives of Article 2(1)
; “to ensure exploitation of living aquatic resources that provides sustainable economic, environmental and social conditions”.  As stated in recital 27 to the 2002 Regulation
, RACS “should be established to enable the Common Fisheries Policy to benefit from the knowledge and experience of the fisherman concerned and of other stakeholders and to take into account the diverse conditions throughout Community waters.” Similarly, in paragraph (1) of the preamble to the RAC Decision as providing for “new forms of participation by stakeholders in the Common Fisheries Policy through the establishment of Regional Advisory Councils”
.  Council Decision 2007/409/EC of 11 June 2007 (amending the RAC Decision) provides
:

“(4) Regional Advisory Councils offer advice on the Common Fisheries Policy to the Commission and Member States and ensure effective involvement of stakeholders which is one of the essential pillars of the reformed Common Fisheries Policy and a prerequisite of good governance.”

19. It is for that reason that RACs are to include stakeholders comprising “principally of fishermen and other representatives of interests affected by the Common Fisheries Policy, such as representatives of the fisheries and aquaculture sectors, environment and consumer interests and scientific experts from all Member States having fisheries interests in the sea area of fishing zone concerned”: Article 31(2) 2002 Regulation
.   The input of those stakeholders is necessary to ensure that the Commission and Council reach the right decisions regarding measures in the fisheries sector.  Without an entitlement to review the legality of those decisions, the consequence of stakeholder input is significantly diminished. It is a recognized principle of Community law that where a legal person has an entitlement to be involved in the decision making process, they are ‘individually concerned’ in its outcome, and therefore entitled to subject the decision to review before a court where there is evidence that it is based on an error of law or manifest error of assessment of fact. 

20. The case of Schmoldt (C342/04 Schmoldt and others v. Commission
), which neither the Council nor the Commission referred to in their pleadings on admissibility, does not form a basis for holding that WWF is not ‘individually concerned’.  In that case, Mr. Schmoldt had no ‘individual’ entitlement to have his views taken into account.  He was making his application in a personal capacity and did not, even as a member of the relevant CEN and Standing Committee have any entitlement to give individual input into the decision making process.  Moreover, in that case no such input had been given.   

21. For the reasons set out above, the Court was wrong to hold that it is the RACs not the members of their executive committee that have procedural rights and thus only the RACs that are individually concerned.

Ground 2

22. The CFI erroneously considered that even assuming ‘standing’, judicial protection would not be aimed at safeguarding WWF’s procedural rights and did not therefore require judicial protection.  That is an incorrect approach to the question of standing.  Provided ‘direct and individual’ concern can be shown, the Applicant is entitled to challenge the ‘legality’ of the relevant measure, which is what WWF seeks to do in this case.   WWF is not confined to challenging a failure in the procedure, as the CFI suggests (paragraph 77
).

23. The CFI relied on three authorities to make that finding.  First, Case C-70/97 P Kruidvat v Commission [1998] ECR I-7183 paragraph 43
.  The relevant point in Kruidvat was that the Applicant had not participated in the procedure, as it could have done and was not therefore ‘individually’ concerned.  Notably, the Advocate General
 in his Opinion in Kruidvat states:

“I agree with Advocate General Jacobs' view, expressed in his Opinion in Extramet, that the cases on participation in administrative proceedings — the Metro cases, Demo-Studio Schmidt, Cofaz and Timex — establish that solely the fact of such participation, rather than the capacity or entitlement so to participate, enables undertakings to satisfy the criterion of individual concern which otherwise would not do so, because they are in practical terms no more immediately affected by the contested measures than others in the same business. (90) Advocate General Lenz also provided a useful insight in his Opinion in CIRFS, stating that an undertaking's participation in and influence on administrative proceedings results in the ensuing decision being treated as a case of the application of the relevant competition rules to that undertaking. (91)”

24. The second case relied on by the Court is C-176/06 P Stadtwerke Schwabische Hall and others v Commission [2007] ECR-0000 paragraph 22
. That case does not support the proposition being asserted by the Court either.  The Court, relying on an established line of authorities, was saying that where the Commission decides under Article 88(3) EC treaty that a state aid is compatible with Community law and does not therefore open a procedure under Article 88(2), interested parties within the latter provision are ‘individually concerned’ because otherwise they are deprived of the procedural rights there recognized.  

25. The third case relied upon by the Court is T-12/93 CCE de Vittel and Others v Commission [1995] ECR II-1247 paragraph 59
.  Again, the Court has misapplied the meaning and effect of this judgment.  Paragraphs 40-48 of that judgment
 are entirely supportive of WWF’s submissions on ‘individual concern’.  Paragraphs 49-59
 are concerned not with ‘individual’ but with ‘direct concern’.  The Court in that case examined the Applicant’s complaints regarding the substantive implications of the decision and decided that direct concern could not be shown on the basis of those complaints.  However, as regards the Applicants’ procedural rights, these were necessarily of ‘direct concern’; it was an essential procedural requirement that the Applicant be consulted such that failure to consult was necessarily of ‘direct concern’, although the measures did not in the circumstances require annulment as there was no evidence to suggest that had the procedure been complied with the measure would have been substantively different.  Paragraph 59
, on which the Court relies, concerns the question of whether a breach of the procedural requirements was sufficient to warrant annulment of the decision.  

26. Where direct and individual concern is shown, standing is established and the Court has jurisdiction not only to examine any breach of procedural rights but also whether the “decision adopted following that procedure is vitiated by a manifest error of assessment or a misuse of powers”: CCE de Vittel (cited above) at para 47
.  See also FEDIOL
 considered at paragraph 9 above.

Ground 3

27. The Court closed the pleading stage of the proceedings after having received the intervention of the Commission
 and refused to allow WWF to respond to the Commission, despite the Court having agreed on 27 September 2007 that WWF should have a chance to do so.
  In fact, the Court only provided WWF with a copy of the Commission’s Statement on 22 November 2007 [Annex 8, page 70], which was seven days after the written procedure closed. WWF wrote enclosing submissions, on 4 December 2007
 but the Court has refused to take these submissions into account, as is evident from the terms of the Order itself.

28. Rule 116(6) of the Rules of Procedure of the Court of First Instance
 provide:

“After the statement in intervention has been lodged, the President shall, where necessary, prescribe a time limit within which the parties may reply to that statement.”

29. WWF submits that in circumstances where (a) WWF had expressly stated that it did not object to the Commission’s application to intervene provided it had an opportunity to reply to that intervention, (b) where the Commission raised case law that had not been relied on by the Council, and (c) where the Court accepted the contentions of the Commission in its findings, it was manifestly necessary to allow WWF a chance to ‘reply’ to that intervention.  Not only did the Court refuse to permit such a reply, it closed the proceedings prior even to sending WWF a copy of the Commission’s intervention and refused to re-open the proceedings in order to consider submissions subsequently made by WWF.

CONCLUSION

30. WWF recognizes the legitimate concerns that the Court may have as to the potentially large numbers of cases that it might have to deal with if NGOs were given standing under Article 230 EC Treaty
.  However, that is not what the consequence of a rejection of the Council’s plea of inadmissibility in this case would be. 

31. Here, ‘individual concern’ is restricted to the few individuals who are members of the executive committee of a RAC, which cannot have more than 24 members: Article 4(3) of the RAC Decision
.  Even members of a RAC executive committee will not all have standing since many will not be directly concerned until the relevant measures is implemented. This is not the case for WWF since it is directly concerned with the overall level of the TACs and not with their allocation between member states.

32. To accept that a member of an EC body, statutorily recognized as a ‘stakeholder’ having an interest and essential role in the adoption of a lawful measure, including a statutory entitlement to have its individual dissenting views considered by the decision making body, is ‘individually concerned’ by the legality of the measure adopted is to do no more than apply the Court’s existing case law on standing.   

33. The frequent communiqués and statements by the Commission and the Council on the need for transparency and democratic accountability within the EC is not borne out by the Council’s and Commission’s virulent attempt to avoid the relevant provisions being subjected to legal scrutiny.   In the light of the very serious nature of the subject matter (and the potential consequences of the illegality), as well as the role accorded by Community law to WWF, as a member of the RAC, the Council and Commission could have been expected to take a more neutral stance on admissibility and possibly even be in favour of judicial oversight to ensure that it acts within the law.   Instead, they have sought to create a new and ever more restrictive test for admissibility under Article 230(4) EC Treaty
.  This is contrary to the international obligations of the European Community, as referred to in paragraph 4 above. 

34. In this case, the very existence of the cod population in the relevant zones is at issue.  WWF has raised a strong substantive case to show that the Council has acted unlawfully: see paragraph 57 of Order
 for summary, which is further bolstered by the Council’s admission in its pleadings before the CFI that it had relied on Article 6
 of Regulation No. 423/2004 (“the CRP”) in adopting the relevant measures,
 when it is clear that Article 7(b) of the CRP
 was the correct provision.  

35. The consequence of the CFI’s approach is to give a free rein to the Council and Commission to ignore the environmental requirements of the EC Treaty, international law and EC legislation.  The Council and Commission appear to favour such a lawless approach.  The Court, as guardian of the rule of law within the Community, should not.

REMEDY

36. For those reasons, WWF submits that the CFI’s decision to accede to the Council’s plea of inadmissibility is not only wrong in law but vitiated by a fundamental procedural error.

Accordingly, WWF respectfully requests that the Court:

36.1. quash the Order of 5 June 2008 and declare WWF’s application to the CFI admissible;

36.2. order the Council and Commission to pay WWF’s costs before this Court and the CFI.
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